
 

8 Contract payments in respect of 
Convention Centre Dublin 

8.1 The Office of Public Works (OPW) entered into a public private partnership (PPP) with 

Spencer Dock Convention Centre Dublin Ltd (SDCCD) in 2007.1  Under the terms of the 

PPP, SDCCD was contracted to design, build, finance, operate and maintain a new 

national convention centre.  The Convention Centre Dublin (CCD) opened in early 

August 2010. 

8.2 The final contract (project agreement) between the OPW and SDCCD was approved 

subject to a maximum cost to the Exchequer of €422 million in net present value terms.2  

The primary objective for the Exchequer expenditure — as set out in the project 

agreement — is to increase Ireland’s share of the international conference market, 

thereby increasing incoming tourism revenues.  The main measure of the success of the 

investment is the extent to which the CCD succeeds in contributing towards meeting this 

objective. 

Unitary payment  

8.3 PPP projects financed by private sector partners are typically remunerated by a stream 

of annual payments, called unitary charges.  In the case of the CCD, an annual unitary 

charge of around €47 million applied for the first five years of the contract, reducing to 

€23 million a year for the remaining 20 years of the contract.3  The unitary charge 

payment amount is subject to indexation on each review date based on criteria 

prescribed in the project agreement.4  

Performance monitoring  

8.4 The project agreement includes performance incentives for SDCCD in the form of pre-

determined key performance indicator (KPI) targets, with specified payment reductions 

in the case of underperformance.  Payment reductions are provided for when the KPI 

targets are not achieved.  The three KPIs included in the project agreement relate to 

 availability of the CCD facilities  

 service performance 

 the number of international conference delegates attracted to use the facilities. 

8.5 Unavailability of any functional area within the CCD for a period has to be logged and 

reported to the OPW.  A unitary charge deduction is applicable depending on the 

duration and frequency of unavailability.  

8.6 Service performance is measured by reference to the achievement of the performance 

parameters set out in the project agreement, and is assessed under headings such as 

cleaning, general services management and waste management.5  SDCCD is obliged to 

promptly inform the OPW if it becomes aware of underperformance in any area.  The 

OPW can also carry out inspections at any time to ensure contract compliance.  All 

performance parameters are assessed on a ‘pass or fail’ basis.  A unitary charge 

deduction is applicable for failure to adhere to the standards as set out in the contract. 

 

1 A PPP is an arrangement 

between a public authority 

and a private sector partner 

designed to deliver a public 

infrastructure project and 

service under a long-term 

contract.  The public 

authority remunerates the 

private sector partner, 

subject to satisfactory 

performance, in the form of 

regular unitary payments 

over the term of the 

contract. 

2 Chapter 20 of the 

Comptroller and Auditor 

General’s Report on the 

Accounts of the Public 

Services 2009 reviewed the 

procurement process 

undertaken and included a 

comprehensive analysis of 

the associated costs and 

benefits of the project. 

3 The project agreement 

provided for additional ‘up-

front’ unitary charge 

payments of €20 million in 

each of the first five years 

of operation. 

4 Schedule 15, part 3 of the 

project agreement details the 

criteria used to calculate the 

indexation of the unitary charge. 

5 Performance parameters are 

detailed in Annex 3 to Schedule 

7 Operations and Maintenance of 

the project agreement.  
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International conference delegates 

8.7 International conference delegates (ICDs) are residents from outside the State who 

attend an event at the CCD.  Each year, SDCCD must submit a booking report to the 

OPW specifying details of events held in the previous payment year and the number of 

ICDs in attendance.1  The booking report forms the basis for the ICD performance 

evaluation.  Fáilte Ireland also receives the booking report to determine which delegates 

properly constitute actual ICDs as per the project agreement.  

8.8 The contract provides for a graduated deduction to the unitary charge if there is a failure 

to attract the requisite number of ICDs annually.  Depending on the level of under-

performance, deductions from the unitary charge are made in the following year, using 

an agreed formula, spread evenly over the twelve months.  The KPI targets for ICDs, 

and the graduated deductions for underperformance, are set out in Annex 8B.  The ICD 

KPI is divided into various ranges from zero to 34,139 delegates. 

Focus of this examination  

8.9 A core concept in utilising the PPP model for delivery of public infrastructure is the 

achievement of an appropriate risk/reward balance.  In order to achieve this, the 

negotiation process is designed to ensure the risks are allocated between the public 

and private partners on the basis of who is better able to manage them.  The final 

agreed allocation of risks, and the projected revenue streams, are reflected in the 

payment schedule to which the public sector partner commits.   

8.10 Because of the impact of pandemic-related restrictions on travel and indoor gatherings, 

SDCCD did not achieve the targeted level of ICDs either in payment year 10 (August 

2019 to July 2020) or payment year 11 (August 2020 to July 2021).  This examination 

was undertaken to assess how the OPW responded to this underperformance in light of 

the relevant contract provisions, and whether the State’s interests were protected.  

Payment structure  

8.11 Schedule 15 to the project agreement sets out the grounds on which unitary charges 

can be reduced and the weightings that apply.  Over the period 2015 – 2035, 80% of 

the unitary charge is based on availability, 15% on performance and 5% on the number 

of ICDs (see Figure 8.1).2 

Figure 8.1  Unitary charge weightings, payment years 2015 – 2035 

 

 

 

 

 
 

Source: OPW Project agreement 

1 The payment year for ICD 

target numbers runs from 1 

August to 31 July (see Annex 

8A). 

2 The weighting of the unitary 

charge was different for payment 

years 1 – 5 (2011 – 2015) with 

80% for availability, 10% for 

performance and 3% for ICDs.  

The OPW stated that the project 

agreement was negotiated more 

than three years prior to CCD 

opening and that the calculations 

reflect the negotiated position at 

that time and the reasonable 

latitude given to a new project to 

establish itself in the early years. 

15% Performance 

related KPI 

 

5% ICD KPI 

80% Availability 

related KPI 
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Impact of Covid-19 restrictions on ICDs  

8.12 On 7 September 2020, SDCCD wrote to the OPW about the Covid-19 pandemic 

declared by the World Health Organisation in March 2020.  SDCCD outlined that on 12 

March 2020, the Irish Government had prohibited indoor gatherings of over one 

hundred people.  SDCCD noted that restrictions were further tightened on 18 August 

2020, when the Government imposed a ban on events organised indoors of more than 

six people from three households.  SDCCD stated that in addition to social distancing 

requirements, the restrictions also required the mandatory quarantine of international 

travellers, which made it impossible for the CCD to reach the ICD target for payment 

year 10 (August 2019 to July 2020) specified in the PPP agreement.  Consequently, 

SDCCD sought a waiver from the requirement to reach the ICD targets set out in the 

project agreement for payment year 10.1   

8.13 In addition to seeking the waiver, SDCCD noted that when events were permitted to 

commence, there would be a lag before international events could proceed as the lead-

in time for international conferences can be a number of years.  Consequently, the 

company advised that the number of ICDs projected for years subsequent to the 

pandemic would be less than the level anticipated by the project agreement.   

OPW’s management of waiver request 

8.14 In October 2020, the OPW sought legal advice on the legal implications of waiving the 

ICD deduction.  The legal advice noted that the SDCCD proposal to waive ICD related 

deductions was not specifically provided for in the project agreement.  The legal advice 

stated that there was nothing within the agreement to prohibit the OPW adopting a 

policy to modify the application of the ICD regime and that the wording of any waiver 

granted would be important to emphasise its concessionary nature.   

8.15 The OPW has stated that it did not receive notification of any specific central 

Government policies regarding the management of PPPs during the pandemic either 

before the question of the ICD deduction was first considered or subsequently.   

8.16 Following the OPW’s consideration of SDCCD’s request for a waiver of the ICD 

deduction, it communicated an alternate solution to SDCCD on 5 May 2021.  The 

solution proposed by the OPW was for any excess ICDs for the period to the end of the 

project to be accumulated to clear the deficit arising in payment year 10.  In the event 

that excess ICDs were not achieved by the end of payment year 24, then the ICD 

related deduction, arising from payment year 10 plus interest, would be applied in 

payment year 25 (August 2034 – July 2035).   

8.17 SDCCD rejected the OPW’s offer by letter dated 11 November 2021 and again 

requested a waiver from the requirement to reach the specified ICD targets for payment 

year 10.  The justification provided was that SDCCD was exceeding the ICD target, on a 

pro rata basis, until it was effectively forced to close due to circumstances outside of its 

control, namely the Government ban on mass gatherings and subsequent restrictions 

on international travel.  A summary timeline of the key events in each payment year is 

outlined in Figure 8.2. 

  

1 The ICD target for payment 

year 10 was 32,140.  The 

number of ICDs recognised from 

August 2019 to cessation of 

conference operations in March 

2020 was 25,951 — a deficit of 

6,189. 
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Figure 8.2  Summary timeline of key events, March 2020 to July 2022 
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31 July 2020 

End payment year 10 

31 July 2021 

End payment year 11 

31 July 2022 

End payment year 12 

12 March 2020 

Pandemic restrictions introduced 

7 September 2020 

SDCCD contacts OPW re ICD 

targets 

21 October 2020 

OPW seeks legal advice 

5 May 2021 

OPW proposes alternative ICD 

payment arrangement 

11 November 2021 

SDCCD rejects OPW’s alternative 

payment arrangement 

28 February 2022 

Pandemic restrictions lifted 

15 March 2022 

OPW Management Board approves 

re-engagement with SDCCD 

31 May 2022 

SDCCD contacts OPW with updated 

proposals 
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Terms of project agreement 

8.18 The OPW has acknowledged that SDCCD’s request for a waiver of the ICD deductions 

and the alternate solution, proposed by the OPW on 5 May 2021, represent a material 

change and would require the creation of a supplemental agreement to the original 

agreement. 

8.19 The project agreement includes a dispute resolution clause and neither party has 

sought to exercise this clause to date.1  It also includes a force majeure clause.  

However, terms such as ‘medical emergency’, ‘pandemic’, ‘outbreak’, etc. are not 

expressly specified in the clause. 

8.20 The OPW is contractually obliged to continue paying the unitary charge.  In terms of the 

ICD deductions, there is no specified relief in the project agreement for a failure to reach 

the specified quotas regardless of fault. 

Value of ICD performance related deductions  

8.21 Figure 8.3 shows a breakdown of the calculated value of ICD related deductions for the 

period August 2019 to July 2022.  The period covers the payments years 10 to 12 

inclusive. 

Figure 8.3  Potential ICD deductions, payment years 10 – 12 

Payment year Upper band 

ICD target  

Actual 

number of 

ICDs  

Percentage  

ICD related 

deduction 

Estimated 

value of ICD 

deduction 

€ million 

10 (August 2019 - July 2020) 32,140 25,591  0.6% 0.14 

11 (August 2020 - July 2021) 34,140 —  5.0% 1.18 

12 (August 2021 - July 2022)a 32,140 12,345b 0.8% 0.19 

  Total ICD related deduction 1.51        

(excl. VAT) 

Source: OPW 

Notes: a Final figure for payment for year 12 is not yet known.  Current estimate is for a deduction of 

around 0.8% of unitary charge or €190,000. 

 b Current estimated number of ICD delegates.  The CCD is awaiting confirmation documentation 

for a further potential 500 delegates.  

8.22 Pending the outcome of negotiations, the OPW paid the full unitary payment amounts 

otherwise due for contract years 10, 11 and 12, without the ICD deduction.  The 

payments made totalled almost €71 million.   

8.23 The potential deduction from the unitary payments in respect of underachievement of 

the ICD targets for payment years 10, 11 and 12 (August 2019 to July 2022) is 

estimated at €1.51 million.  Based on the contract terms, €1.32 million of this was due 

for withholding in the period August 2020 to July 2022 (the estimated balance of 

€190,000 is due for withholding in the period August 2022 to July 2023).  Consequently, 

there has to date been an overpayment of €1.32 million to the PPP company by 

reference to the contract provisions. 

1 The Disputes Resolution 

Procedure is included at section 

57 of the project agreement and 

detailed at Schedule 26.  
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Views of the Accounting Officer 

8.24 The OPW does not consider that an overpayment has been made to the PPP company 

or that an amount of €1.32 million was due for withholding in the period August 2020 to 

July 2022, as a decision on SDCCD’s application seeking a waiver of deductions for 

failing to meet ICD targets has not yet been made.  Since the CCD commenced 

operations, there has always been a period of due diligence to determine, and agree, 

the correct level of ICDs.  It is only following this due diligence process that the situation 

with ICDs and any associated deductions is determined.  

8.25 An overpayment situation would only arise if a final decision to waive a deduction, due 

under the project agreement, is made and implemented.  A decision on the deductions, 

provided for in the project agreement, covering the period of Covid-19 restrictions which 

prevented the CCD from operating to its normal business model, will be made by the 

OPW Management Board in the light of all the circumstances, including, but not limited 

to the following 

 the impact of the Covid-19 public health restrictions (particularly social gathering 

and travel restrictions) on the CCD’s capacity to operate to its normal business 

model 

 government policy to support companies impacted by Covid-19 restrictions, 

whereby the tourism and hospitality sectors were particularly badly affected and 

were provided with significant and prolonged financial support for the duration of 

the Covid-19 emergency, yet SDCCD chose not to avail of the various business 

and employment supports available from the State 

 advice from the OPW’s legal and financial advisers 

 views of the Department of Tourism, Culture, Arts, Gaeltacht, Sport and Media 

 the provision, in the public interest, of the facility by the CCD on a cost recovery 

basis only, for use by the Houses of the Oireachtas so that Government’s business 

could be conducted in a safe socially distanced environment. 

8.26 It is acknowledged that the decision on the application of ICD deductions is taking 

longer than envisaged by the project agreement and in normal times a decision would 

have been made at this stage on payment years 10 and 11.  These payment years 

present a most unusual set of circumstances and the risk sharing principles 

underpinning PPPs cannot automatically be assumed to include the complete shutdown 

of the CCD’s normal operations owing to entirely exceptional circumstances relating to 

the impact of an unprecedented pandemic.  

8.27 The OPW has always made it clear to SDCCD that while its requests for a concession 

will be considered, no such concession has yet been made; and the company’s 

understanding of this position is clear from its letter to the OPW dated 31 May 2022, 

where it put forward its most recent proposals.  Furthermore, it is notable that the 

SDCCD carries a provision for potential deductions in its accounts. 

8.28 In light of the evolving public health situation during the course of the pandemic and the 

uncertainty this created, postponing decisions on the ICD deductions has clearly proved 

to be a prudent approach.  
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8.29 It is expected that a decision on ICD deductions for payment years 10, 11 and 12 will be 

made by the OPW’s Management Board by the end of October 2022 with sanction from 

the Department of Public Expenditure and Reform being sought if necessary.  It is also 

confirmed that any deductions that might be due under the project agreement for the 

period since the relevant Covid-19 restrictions were lifted, will be applied.  

Conclusions  

8.30 PPPs are agreements between the State and a private partner where costs associated 

with each of the inherent risks are assigned to the party better positioned to manage the 

particular risk.  The financial terms of the deal reflect the allocation of the risks. 

8.31 The Covid-19 pandemic was an unforeseen event that restricted international travel and 

indoor gatherings.  The State, through the OPW, was obliged to pay the bulk of the 

unitary charge for an asset that was not handling large conference and business 

tourism events.  Under the terms of the PPP agreement, there is provision for a modest 

reduction in the unitary charge payments to the PPP company when the number of 

international delegates falls below specified minimum levels.     

8.32 SDCCD wrote to the OPW asking for a waiver of the unitary payments reduction.  The 

OPW did not grant the waiver and made a counterproposal to defer the reduction, 

subject to certain conditions.  SDCCD did not accept this proposal.   

8.33 Pending the outcome of negotiations, the OPW paid the full unitary payment amounts 

otherwise due for contract years 10, 11 and 12, without the ICD deduction.   

8.34 The potential deduction from the unitary payments in respect of underachievement of 

the ICD targets for payment years 10, 11 and 12 (August 2019 to July 2022) is 

estimated at €1.51 million. Most of this — €1.32 million — was due for withholding in the 

period August 2020 to July 2022, with the balance due to be withheld in year 13 (August 

2022 to July 2023).  Consequently, by July 2022, there had been a payment of €1.32 

million to the PPP company in excess of its entitlements by reference to the contract 

provisions. 

8.35 The OPW has not sought or received the sanction of the Department of Public 

Expenditure and Reform for the payment of sums in excess of the PPP contract 

conditions. 
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Annex 8A  Projected international conference delegates (ICD) 
bands by payment yeara 

Payment year Period covered 

Projected ICD  

(Band 1)b 

Projected ICD  

(Band 2)c 

1 Aug 2010 — Jul 2011 4,660 n/a 

2 Aug 2011 — Jul 2012 7,900 n/a 

3 Aug 2012 — Jul 2013 9,780 n/a 

4 Aug 2013 — Jul 2014 12,140 n/a 

5 Aug 2014 — Jul 2015 14,140 34,140 

6 Aug 2015 — Jul 2016 12,140 32,140 

7 Aug 2016 — Jul 2017 12,140 32,140 

8 Aug 2017 — Jul 2018 14,140 34,140 

9 Aug 2018 — Jul 2019 12,140 32,140 

10 Aug 2019 — Jul 2020 12,140 32,140 

11 Aug 2020 — Jul 2021 14,140 34,140 

12 Aug 2021 — Jul 2022 12,140 32,140 

13 Aug 2022 — Jul 2023 12,140 32,140 

14 Aug 2023 — Jul 2024 14,140 34,140 

15 Aug 2024 — Jul 2025 12,140 32,140 

16 Aug 2025 — Jul 2026 12,140 32,140 

17 Aug 2026 — Jul 2027 14,140 34,140 

18 Aug 2027 — Jul 2028 12,140 32,140 

19 Aug 2028 — Jul 2029 12,140 32,140 

20 Aug 2029 — Jul 2030 12,140 32,140 

21 Aug 2030 — Jul 2031 14,140 34,140 

22 Aug 2031 — Jul 2032 12,140 32,140 

23 Aug 2032 — Jul 2033 12,140 32,140 

24 Aug 2033 — Jul 2034 14,140 34,140 

25 Aug 2034 — Jul 2035 12,140 32,140 

Source: OPW  

Notes: a The unitary charge for each payment year will only be paid in full insofar as the actual 

ICDs exceed the projected ICDs.  Where the actual ICD number is less than the 

projected ICD, then the unitary charge will be reduced in accordance with the provisions 

set out in Schedule 15, part 7 of the project agreement. 

 b Band 1 represents the minimum ICD numbers required to allow the carry-over of excess 

ICDs from a previous payment year into a future payment year.  Band 1 delegate ranges 

are subject to a higher percentage deduction from unitary charge.   

 c Band 2 represents the minimum level of ICD numbers required in a payment year in 

order to avoid deductions to the unitary payment.  See Annex 8B for details on the 

deduction charges. 
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Annex 8B  Projected international conference delegates bands and deduction 
chargesa 

Payment year Delegate range  

  

Deduction from 

unitary charge 

Delegate range 

  

Deduction from 

unitary charge 

 Band 1  Band 2  

     

1 

 

Aug 2010 — Jul 2011 

0 — 2,329 3.0% n/a n/a 

2,330 — 3,727 1.5% n/a n/a 

3,728 — 4,659 0.6% n/a n/a 

     

2 

 

Aug 2011 — Jul 2012 

0 — 3,949 3.0% n/a n/a 

3,950 — 6,319 1.5% n/a n/a 

6,320 — 7,899 0.6% n/a n/a 

     

3 

 

Aug 2012 — Jul 2013 

0 — 4,889 3.0% n/a n/a 

4,890 — 7,823 1.5% n/a n/a 

7,824 — 9,779 0.6% n/a n/a 

     

4 

 

Aug 2013 — Jul 2014 

0 — 6,929 3.0% n/a n/a 

6,930 — 9,711 1.5% n/a n/a 

9,712 — 12,139 0.6% n/a n/a 

     

5 

 

Aug 2015 — Jul 2016 

0 — 6,929 3.0% 14,140 — 19,999 0.8% 

6,930 — 11,170 1.5% 20,000 — 24,140 0.7% 

11,171 — 14,139 0.6% 24,141 — 29,999 0.6% 

  30,000 — 34,139 0.5% 

     

                                     

8, 11,14,17,21,24 

Aug — Jul 

0 — 6,929 5.0% 14,140 — 19,999 0.8% 

6,930 — 11,710 2.5% 20,000 — 24,140 0.7% 

11,171 —14,139 1.0% 24,141 — 29,999 0.6% 

  30,000 — 34,139 0.5% 

     

 

6,7,9,10,12,13,15, 

16,18,19,20,22,23,25 

Aug — Jul 

    

0 — 6,929 5.0% 12,140 — 17,999 0.8% 

6,930 — 9,711 2.5% 18,000 — 22,140 0.7% 

9,712 — 12,139 1.0% 22,141 — 27,999 0.6% 

  28,000 — 32,139 0.5% 

Source: OPW  

Note: a The unitary charge for each payment year will only be paid in full insofar as the actual ICDs exceed the projected ICDs.  

Where the actual ICD number is less than the projected ICD, then the unitary charge will be reduced in accordance 

with the provisions set out in Schedule 15, part 7 of the project agreement.  
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