1 The intervention area is the
areas to which high speed
broadband must be delivered
under the plan. The number of
premises within the intervention
area is dynamic and can change
for a number of reasons.

2 The high speed broadband plan
map, available here, shows the
coverage under the State’s
intervention area together with the
areas served by commercial
operators.

3 NBI Infrastructure designated
activity company (NBI) was set up
as a special purpose company to
deliver the plan.

4 The State has an option to
extend the contract for a further
ten years.
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Implementation of the National
Broadband Plan

The main objective of the National Broadband Plan (the plan) is to ensure access for all
Irish residences and businesses to a high speed broadband service. The plan is
focused on those parts of the country where private commercial providers of broadband
have no plans to invest. This geographic area is collectively known as the State’s
intervention area.!? Figure 9.1 summarises the expected coverage under the
intervention area.

Figure 9.1 Expected coverage under National Broadband Plan as at 20192
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Note: a The scope of premises to be passed is revised quarterly to reflect changes including new builds

in the intervention area. At August 2022 (based on Q1 2022 premises information), the updated
number of premises was almost 562,000.

In November 2019, the Department of the Environment, Climate and Communications
(the Department) entered into a contract with National Broadband Ireland (NBI) to
deliver the plan’s objectives.® Under the contract, NBI is responsible for designing,
building, operating and managing the broadband network over a 25-year period.* NBI
will retain ownership of the network on conclusion of the contract.

Delivery of the plan is being funded by Government subsidy, NBI commercial revenues
and investor funding. The Department is required to pay the agreed subsidy amounts at
the appropriate time and is responsible on behalf of the State for managing all elements
of the contract, including monitoring NBI's compliance with the contract.

The overall Government subsidy is capped at €2.7 billion — this comprises a €2.1 billion
base subsidy, a €500 million contingency subsidy that can only be drawn down for
specific purposes, and €100 million for VAT. The majority of the subsidy is payable over
the first ten years of the contract but payments continue to the end of the contract term.

This examination was undertaken to review the Department’s contract oversight
arrangements, the progress on delivery and the cost to date to the State of the
implementation of the National Broadband Plan.


https://www.gov.ie/en/publication/5634d-national-broadband-plan-map/

1 The role of the Department with
regard to the Contract Liaison
Board is set out in the contract.
The Assistant Secretary with
responsibility for the
communications sector function
was appointed as the Minister’s
representative to execute the
various elements of the contract
with NBI and to facilitate
management of the contract and
engagement with NBI. This
function has been further
delegated to the Senior
Management Team.

2 The €500 million contingency
subsidy can only be drawn down
for specific purposes.
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Oversight arrangements

A comprehensive governance structure has been put in place for the implementation of
the contract and the plan. The Department has put in place a Senior Management
Team with responsibility for the oversight of, and compliance with, the contract (see
Figure 9.2). Delivery of the project is jointly overseen by the Department and NBI
through a Contract Liaison Board, established in February 2020, and a number of
working/engagement groups.! Both the Department and NBI are represented on the
Board and on all of the working/engagement groups.

Figure 9.2 Oversight of the National Broadband Plan

Senior Management Team?

The team oversees both the project and compliance with the contract with each
team member responsible for a specific functional area of the project.”

Contract Liaison Boar

The Board reviews overall performance by exception which includes discussion
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Source: Department of the Environment, Climate and Communications Compliance and Assurance Framework

Notes: a The Senior Management Team, chaired by the programme director, reports to the Assistant

Secretary with responsibility for the Department’s communications sector function.

b The functional areas are — unit operations and stakeholder engagement; contract
management, compliance and governance; project management office; network operations;
network deployment; financial and commercial.

c Recommendations agreed by the Contract Liaison Board are communicated to the Minister (via
the Senior Management Team).

Risk sharing arrangements

The risk sharing arrangements in the contract (see Figure 9.3) may result in variances in
the subsidy payments.

Certain circumstances may therefore give rise to project savings that the State can
benefit from (see Figure 9.4). Other circumstances may allow NBI to claim additional
subsidy if due, subject to thresholds.?
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Figure 9.3 Key risks sharing arrangements, by category

Risk Description Risk owner

category

Financial The contract allows the State to recoup cost savings made by NBI during NBI/
its network deployment (first seven years) by reducing the State’s subsidy = Department
during this period. .

9 P (when risks
NBI carries the operating and capital costs once deployment commences  under agreed
in a deployment area. contract

— . . rovisions

The most significant source of revenue during network deployment is P

. . - actually
subsidy payments. Any delay in deployment must be met by additional o

. . . materialise)
working capital funding from NBI.
The contract provides that NBI bears the risk of adverse cost variances in
excess of the cap (€500 million contingency fund) and of adverse cost
variances not covered by the agreed contract provisions.?2

Roll-out Roll-out risk is interrelated with the financial and construction risks. The NBI
most significant source of revenue during the network deployment is
subsidy payments. Any delay is therefore expected to result in an
additional working capital funding requirement to be met by NBI.

Construction  Construction risk is interrelated with the financial and roll-out risks. NBI (subject to
Unknown site conditions, for example, the current condition of existing available
telecommunications’ infrastructure, materials’ cost increases, disruption to  contingency
supply chains and labour shortages may result in delays and impact subsidy,
delivery of contractual milestones under the NBI programme. where

applicable)

Inflation The financial cost model includes assumed average inflation of circa 2% NBI (subject to
and contract assumptions to manage the risk. The risk of average available
inflation increasing above this level is carried by NBI. NBI has indicated contingency
that it has forward-contracted some of the required materials to mitigate subsidy,
the risk of inflation.? where

applicable)

NBI viability If NBI is not viable at defined points during the build and operations, or NBI
triggers a default, the Department can cease the contract and the
business or assets may revert to the State.

Source: Department of the Environment, Climate and Communications. Analysis by the Office of the Controller and Auditor General.
Notes: a This relates to the risk of events that are outside of NBI's control.

b

National Broadband Plan expenditure and related matters — Committee of Public Accounts debate 10 February 2022.



1 Delay sanctions are applicable
from day 1 of the third contract
year (1 February 2022) and will
be applied where there is a delay
of more than 28 days in
achieving build related
milestones.

2 Performance related sanctions
are referred to as performance
credits and apply once the
relevant KP1 is live.

3 The reporting year runs from 1
February to 31 January. Q2
covers the period May to July.
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Figure 9.4 Potential State receipts under contract mechanisms

Trigger Description
event
Network The Department will share 50% of deployment cost savings.? This

deployment  relates to circa 20% of project capital expenditure.

Excess The State will receive 60% of any excess NBI profits over and above
profit NBI's target returns at final tender over 25 years.?

Sale of NBI  The State will be entitled to receive 25% of any gain in excess of 25%
of the value of the business at the time of sale where the majority of
shares are sold in the first ten years of the contract.

Terminal At the end of the project, the Department will receive 40% of the
value terminal value of NBI over and above the terminal value assumed by
NBI at final tender.

Contract Under certain assumptions included in the contract, the State may

assumptions benefit from 100% of the savings made by NBI, and/or under certain
assumptions, a contingency subsidy may be paid to NBI once
evidenced. This relates to circa 80% of project capital expenditure
which will be incurred mainly over the first ten years.

Source: National Broadband Intervention Project Agreement. Analysis by the Office of the Comptroller and
Auditor General.

Notes: a This is not subject to any assumptions within the contact.

b This increases to 75% where the company has an internal rate of return in excess of 25%.

Performance reporting

The contract term formally commenced on 1 February 2020, and (unless extended) will
end on 31 January 2045.

The contract includes over 1,000 milestones. Subsidies are not payable until the pre-
agreed milestones have been confirmed as delivered. Contractual sanctions apply for a
delay in the achievement of build-related milestones (delay sanction).! Under the terms
of the contract, NBI is required to provide a set of monthly, quarterly and annual reports
in relation to the network build and coverage which include the status of the programme
milestones. The Department has stated that the build phase is the most critical area of
contractual obligations in the initial years and consequently the build related
performance regime has been its primary focus.

The contract also includes 37 key performance indicators (KPIs). Each KPI has a
specific target performance level for network operations and if breached, NBI is liable to
incur financial sanctions depending on the KPI and the level of the breach.?

Under the terms of the contract, NBI is obliged to self-monitor its performance and to
provide the Department with quarterly performance monitoring reports (see Figure 9.5),
starting with the period May to July (Q2) 2020.3



1 Performance points are
numerical values attributed to
breaching the target performance
level of a KPI over the
measurement period.

2 26 of the 37 KPIs were
reviewed. Amendments agreed
were categorised under five
headings — no change required;
error; proportionality;
simplification; and clarification.
Some of the impacted KPIs were
categorised under more than one
heading.

123

9.13

9.14

9.15

9.16

9.17

Implementation of the National Broadband Plan

The performance monitoring reports summarise NBI’'s performance against each of the
KPIs and present the status (e.g. KPl met, failure, serious failure, severe failure, repeat
failure, etc.). The performance monitoring reports also provide ‘root cause’ analysis and
remedial plans for KPI failure and report whether there are any performance points and
performance-related sanctions accrued in the reporting period which consequently
adjust the subsidy amount paid by the State.*

The Department has access to and monitors the NBI’s operational management system
for performance data. The Department has stated that it intends to carry out an audit of
this performance data in due course.

Figure 9.5 Performance monitoring reports due to the Department from NBI,
status at August 2022

Quarter Status

Q2 2020 Derogation from reporting was granted due to almost all KPIs being
inactive at that stage of the NBP programme.

Q3 2020 Department’s assessment of this report identified that NBI did not
report six incidents which should have been notifiable events as per
the contractual requirements.

Q4 2020 Department confirmed that NBI included the six incidents that should
have been reported in Q3 2020 report in this report.

Q12021 First report to include sanctions for not meeting KPlIs.

Q22021 and Department granted a temporary derogation to NBI until 15 August

subsequent 2022 for the submission of the outstanding reports.

NBI submitted all outstanding reports by the end of August 2022.

Source: Analysis by the Office of the Comptroller and Auditor General

The Department stated that NBI raised concerns around the proportionality of the
sanctions that are likely to accrue under the current KPI regime (based on the February
to April (Q1) 2021 report submitted). The Department also stated that it agreed, as
provided for in the contract, to undertake a review of the KPIs and to assess whether it
would be appropriate to modify the KPIs considered to be disproportionate.

A joint Departmental/NBI performance subgroup was set up in November 2021 to
undertake an operational review of the KPI regime. The review was completed in July
2022 and the Minister has been briefed on its findings. The operation of the KPI related
sanctions mechanism had been put on hold pending the outcome of the review.

The Department stated that it is undertaking a detailed review of all performance
monitoring reports and is working with NBI on the contractual amendments required to
take account of agreed changes to the KPI regime on foot of the review.? It also stated
that financial sanctions will be applied retrospectively, where appropriate, once this work
is complete.



1 The contract year runs from 1
February to 31 January.

2 The Department’s detailed
analysis was undertaken in
conjunction with its external
advisors.

3 The Department gave its
determinations in May 2021 and
April 2022 respectively.

4 This included challenges with
the mobilisation of key
contractors due to restrictions on
operations, supply chain and
logistic delays, as well as the
recruitment of key personnel as
NBI and its contractors scaled
up, including associated
challenges with on-boarding and
training people
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Delivery

The primary performance measure for the plan roll out is the number of premises
passed i.e. high speed broadband is available to these premises should they seek a
connection.

The contracted deployment plan is a seven year build programme which was scheduled
for completion by 31 January 2027. The Department has stated that the programme is
currently twelve months behind schedule.

Under the original contract, the milestones for delivery of premises passed envisaged a
steady build up to 204,400 premises passed by the end of January 2023 (see Figure
9.6).!

Subsequently, the delivery milestones were revised downwards in 2021, and again in
2022, under interim remedial plans submitted by NBI.

= In May 2021, the milestone deliverable for premises passed by January 2021 was
reduced (retrospectively) to zero; and by January 2022 to just under 60,000.

= In April 2022, the milestone deliverable for premises passed by January 2023 was
reduced to almost 102,000 — just under half the original target.

At the end of January 2022, the number of premises passed was 34,456, representing a
shortfall of almost 43% on the target level for that milestone. By the end of August
2022, 75,590 premises had been passed. This has reduced the gap between the
(revised) target and the outturn.

Figure 9.6 Target and actual delivery of premises passed
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Source: Department of the Environment, Climate and Communications

Following detailed analyses of the remedial plans submitted by NBI (in March 2021 and
February 2022), the Department agreed to the reductions in the targets proposed by
NBI.23 The Department concluded, on foot of the remedial planning processes under
the contract, that the delays in delivery were mainly due to the Covid-19 pandemic (8.5
months), which impacted the delivery of the fibre network. However, the Department
imposed sanctions for delays, which it concluded were not directly linked to Covid-19
and related to issues within NBI's control (3.5 months).*
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9.24 The Department also agreed to revise the timeframes for delivery of other deployment
programmes such as strategic community points passed and operational environment.
In these cases, delivery by NBI was achieved within the revised timeframes.*?

9.25 The Department stated that it is NBI's responsibility to set targets that it believes it can
achieve and to measure performance against those targets; and that it is the
Department’s role to assess the feasibility of the targets — i.e. are they likely to be
achieved — and to monitor and assess compliance against the targets.

9.26 The Department also stated that full assessments of NBI’s applications for revised
targets are performed. Similar to missing a KPI, once a build milestone is missed, NBI
must prepare a root-cause analysis and report to the Department. Reductions in
subsidy payments can be triggered at this stage and the contract also allows the
Minister to step in to rectify any significant issues that could impact the viability of the
company or, in a worst case scenario, to issue a termination notice where NBI is
deemed to be in material default of its obligations.

9.27  NBIl is required to agree its final remedial roll out plan by the end of 2022, which is
expected to cover annual targets for the remainder of the build programme.

Take-up of service

9.28  While the availability of a service to a premises is measured by the ‘premises passed’
measure, actual take up of the service by a home or business is what determines the
societal value of the State’s investment.3

9.29 NBI projected in its final tender that take-up of the available broadband service will
reach circa 80% for residential customers, with higher take-up rates for business
customers, at the end of the 25 years. While the actual take-up (by number) to end
January 2022 is lower than estimated, the rate of take-up — the proportion of premises
connected relative to premises passed — exceeds the original estimates (see Figure
9.7).

9.30 By the end of August 2022 over 18,400 premises had been connected — a 24% take-
up rate.

Figure 9.7 Estimated and actual take-up percentage

1 Strategic community points 28%
(SCPs) are specific key locations 24% As of end-Aug 2022
in rural communities that will be
connected with high speed 20%
broadband for (public) use by the 16%
wider community.
12%

2 Operational environment (OE) 8%
is the collective term used to

. 4%
refer to the universal wholesale
gateway (UWG) and the 0%
associated information systems 31-Jan-21 31-Jan-22 31-Jan-23
environment.

e Estimated take-up? Actual take-up

3 Take-up refers to the level of
premises connected to the high Source: Department of the Environment, Climate and Communications
speed broadband relative to Note: a  Estimated take-up is based on the original estimates for years ended 31 January 2021 and

premises passed. 2022 and the revised estimates for year ended 31 January 2023.



126

9.31

9.32

9.33

9.34

9.35

9.36

1 A summary overview of
sanctions is presented in Annex
9A.

9.37

2 Delay sanctions may be
subject to relief where relief is
requested and subsequently
approved by the Department.
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The Department stated that NBI expects take-up to grow steadily and to be lower in the
early stages due to consumers being under contract with existing providers. The
Department also noted that one of the existing providers is planning to switch off the
existing copper network services once the NBI fibre network is rolled out, which will
increase demand significantly as many consumers will then have fewer options to avail
of services.

Cost

The Government allocated a total of €371.3 million for the rollout of the plan in 2020 and
2021. To the end of 2021, payments made totalled €177.2 million i.e. 48% of the
available funding (see Figure 9.8).

The subsidy is only payable once NBI has incurred costs that qualify as permitted
expenditure and on the achievement of milestones in accordance with the contract. In
line with the contract requirements, an independent certifier has been jointly appointed
by the Department and NBI. Subsidy payments are only made once NBI achieves the
related milestone(s) and the independent certifier issues a milestone achievement
certificate.

In 2021, the subsidy paid was less than forecast primarily due to delays in deployment,
which impacted NBI’s ability to achieve the milestones originally forecasted.

Figure 9.8 Estimated and actual subsidy payments, 2020 to 20222
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Source: Department of the Environment, Climate and Communications

Note: a The 2021 estimate was subsequently revised downwards to €159 million due to the delays in
deployment.

Sanctions

The sanctions regime included in the contract is designed to incentivise the
achievement of build milestones and KPI targets.!

Where build targets have been amended via Departmental approval of NBl's remedial
plans, these become the contractual targets that NBI is required to meet and to which
(delay) sanctions may apply if they are missed.?

Delay sanctions are applicable under the contract from 1 February 2022. To August
2022, delay sanctions totalling €134,800 have been imposed in relation to build-related
milestones for delays in passing deployment areas. However, this is refundable if (or
when) NBI achieves other build milestones ahead of its target. In addition, a
performance credit sanction of €22,500 has been applied under the KPI regime.



1 Sanctions are included in the
reports from NBI on an indicative
basis, and are subject to
assessment by the Department
prior to final sanctions being
applied.
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The application of sanctions regarding the remaining performance level breaches had
been on hold pending the outcome of the KPI regime review, which is now complete.
The performance monitoring reports (covering the period February 2021 to July 2022)
submitted to the Department by end August 2022 include further estimated sanction
amounts.! The Department has stated that the reports are currently being assessed to
determine the level of sanctions, which will be applied retrospectively, as appropriate.

Conclusions

National Broadband Ireland was engaged in late 2019 to design, build, operate and
manage the broadband network for the designated deployment area over a 25-year
period. Under the contract, the deployment plan envisaged a seven year ‘build’
programme, which is currently expected to conclude by early 2028 (twelve months
behind schedule).

The Department has established a comprehensive governance structure to oversee the
implementation of the plan and to ensure compliance with the contract.

It is currently estimated that almost 562,000 premises will be provided with access to
broadband under the plan. The target for the number of premises to be passed by end
January 2022 was originally 115,000, but NBI proposed that this be reduced to 60,000
premises. The actual number of premises passed at that date was 34,456 — 30% of
the original target, and 58% of the revised target. However, the take-up rate for the
service by those premises passed is higher than was originally anticipated.

The contract contains over 1,000 milestones and contract subsidies are not paid in full
until the pre-agreed milestones have been confirmed as delivered. Under the terms of
the contact, the related targets can be revised by NBI. The Department assesses these
revisions for credibility. In May 2021, NBI was allowed retrospectively to reduce the
target deliverable for January 2021 of premises passed from 8,000 to zero. Since 1
February 2022, financial sanctions apply for a delay in the achievement of build-related
milestones. These sanctions apply to underachievement of the revised targets.

The subsidies paid to NBI under the contract are subject to verification by an
independent certifier jointly appointed by the Department and NBI. Because of the
delays in rolling out the contract, the actual subsidies paid out to end 2021 — a total of
€177.2 million — represent 48% of the original subsidy payment provided for up to that
point.

Under the terms of the contract, NBI is required to submit quarterly performance
monitoring reports to the Department so that its operational performance can be
monitored in a timely manner and to ensure that sanctions, where they arise, are
promptly applied.

The performance report covering the period February to April (Q1) 2021 was the first
report in respect of which the Department determined that financial sanctions applied,
which would reduce future subsidy payments. The Department stated that NBI had
raised concerns on the proportionality of sanctions likely to accrue under the current KPI
regime.

A performance subgroup was set up in November 2021 to undertake an operational
review of the KPI regime. The review was completed in July 2022.
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A temporary derogation for the submission of the other outstanding performance reports
had been granted by the Department pending completion of the review. The reports
were subsequently submitted by NBI by the end of August 2022. The Department is
undertaking a review of all reports and has stated that financial sanctions will be applied
retrospectively, where appropriate, on completion of this work.
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Annex 9A Overview of sanctions?

Sanction

Overview

Delay payments regarding the timeline to achieve design and build milestones

Ongoing capital payments (OCP)
delay payments

Delay sanctions are applicable from 1 February 2022, where there is a delay
of more than 28 days in achieving build related milestones. A delay sanction
is levied for each day that the achievement of the relevant build milestone is
delayed.

The aggregate value of all delay payments is capped.

If NBI achieves a build related milestone prior to the milestone date and delay
payments have previously been incurred, then NBI may claim a delay
reimbursement.

Ribbon milestone delay sanctions®

This sanction was introduced in 2022 to provide additional protection to
ensure that once the deployment stage started, that all works would be
completed within the specified timeframe.

NBI can claim a proportion of subsidy when individual ribbons are completed
(50% of the total value of a milestone, with the 50% split between the number
of ribbons as a proportion of premises passed in each ribbon). This breaks
the implementation for a deployment area into ribbon milestones and allows a
12-month backstop period from completion of the first ribbon within the
deployment area to the completion of the final ribbon within the deployment
area. In the event that the completion of the final ribbon milestone in a
deployment area does not occur on or before the final ribbon milestone
backstop date, a delay sanction is levied for each day that the achievement of
the relevant final ribbon is delayed beyond the final ribbon milestone backstop
date. This will reduce the subsidy payable to NBI for build milestones.

The aggregate value of all delay payments for ribbon milestone delay
sanctions is capped, and is in addition to build milestones related delay
payments.

Performance credits for meeting KPIs in relation to connecting premises and operating the network service

Following from the design and build of the network, NBI is required to adhere
to agreed performance levels for both the connection of premises and the
operational performance of the network.

If NBI's performance is not in accordance with the requirements set out in the
contract, performance points and consequently performance credits will
accrue and will reduce the value of subsidy payments payable to NBI®

The aggregate value of performance credits is capped for any rolling period of
four consecutive quarters. However, there are some exceptions to this cap.

Source: National Broadband Intervention Project Agreement. Analysis by the Office of the Comptroller and Auditor General.

Notes: a The sanction values have not been included due to being commercially sensitive.

b The completion of works in each deployment area is broken down into sections called ribbons.

[ Performance credits are the amounts payable in respect of NBI's failure to meet one or more contracted target performance levels.
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