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Contract Management in Education PPP
Projects

Public private partnerships (PPPs) have been used as a method of procuring public
infrastructure in the education sector for more than a decade.

The State has outstanding commitments totalling nearly€4.2 billionin respectofall PPP
contracts in place, with six PPPs in the education sector accounting for about 35% of
this.

This report examines the control of expenditure on the education sector PPPs that are
atthe operational stage. In particular, it considers the adequacyof controls in place in
respectof price indexation, service performance and benchmarking.

There are currently five PPPs in operation within the education sector. Three contracts
relate to bundles of primaryand post-primaryschools with the remaining two relating to
schools within the Cork Institute of Technology— the National Maritime College of
Ireland and the Cork School of Music. All of the PPP contracts are on a design, build,
finance, operate and maintain basis (DBFOM). The schools included in each PPP
contract are setoutin Annex A.

To date, the five PPP contracts have incurred cumulative expenditure of justover €300
million, with outstanding commitments estimated atover €1 billion (see Figure 12.1).

Figure 12.1 Expenditure on operational PPPs in the education sector

PPP contract Service Contract Expenditure Outstanding
commencement end i a

Pre2012 Inz012  commitment

€m €m €m

First/second level®

PFilot schools bundle 2002 2027 107 11 188
First schools bundle 2010 2035 18 9 238
Second schools bundle 2011 2036 14 12 326
Third level

National Maritime College 2004 2029 72 9 116
Cork School of Music 2007 2032 44 8 177
Total 255 49 1,045
Source: Department of Education and Skills

Notes:

a The outstanding commitment figure incorporates an assumed inflation rate of 4% for the pilot schools
bundle, 2.5%f or the Cork School of Music and 2% for the other contracts.
b Commitments of over €400 million in respect of the third schools bundle PPP (contract signed in

November 2012) are not included because the project has y et to reach operational stage.
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Contract Management Arrangements

The Departmentof Education and Skills (the Department) is the contracting authority for
all PPP contracts in the education sector.

The National DevelopmentFinance Agency (NDFA) operates as the State's financial
advisorin respectof publicinvestmentprojects. In relation to PPPs in particular, a
centre of expertise within the NDFA performs a specialised procurementdelivery
function, exceptin respectoflocal government projects and projects in the transport
sector. Contracting authorities retain responsibilityfor assessing and approving projects
and set the parameters within which the NDFA carries outits procurementfunction.

The remitof the NDFA was extended in September 2012 to allow it to provide contract
managementservices in respectof PPP projects. Where contract managementservices
are provided by the NDFA, the contracting authority generallyretains responsibility for
certain activities (see Figure 12.2).

Figure 12.2 NDFA role in contract management

NDFA responsibilities Contracting authority responsibilities

Review ing and confirming amount of monthly Approvaland payme_nt of invoices (onreceipt of
unitary payments, including any performance ~ NDFA recommendation).

related deductions. Approval of changes to the project agreement.

Monitor PPP company performance against

project agreements Issuing w arning or termination notices to the PPP

company.

Determination of benchmarking and market
testing of testable services.

Approval of changes to the ow nership structure
of the PPP company.

Following arequestfor supportfrom the Department,the NDFA took on certain
functions in October 2012 for managing the contracts for all three bundles offirstand
second level schools. The Departmentstated thatthe decision to requestsupportwas
made in view of the expertise and skills available within the NDFA for management of
PPP projects. It cited resource issues within the Departmentas another consideration.

The Departmenthas an 18 month service agreementwith the NDFA for contract
managementservices. The duration of the agreementcan be extended if agreed by
both parties and approved by the Departmentof Public Expenditure and Reform .

The NDFA has produced paymentmechanism user guides for the Departmentfor all
three school bundle projects. Differentmanagement arrangements are in place for the
two third level projects. The Departmentstated that it manages the paymentprocess
and Cork Institute of Technology(CIT) manages all other aspects ofthe contract. A staff
member of CIT is named as the contract manager on behalfof the Minister for
Education and Skills.

The CIT staff member acting as the contract manager for the two CIT projects has been
involved with the projects since the procurementstage and has been involved in
managing the contracts since the two projects became operational. The examination
found that the contract manager has detailed knowledge ofthe projectagreements.
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Payment Indexation

The Departmentmakes monthlyunitary charge payments to the PPP companyon all of
the five operational PPP projects. Unitary charge payments will continue over the term
of the contract. The charge is made up of two elements - a fixed cost elementand a
variable (indexable) elementwhich changes in line with the Consumer Price All tem
Index (CPI).

At each indexation review date (specified inthe contract), the PPP companysubmits its
calculation ofthe annual charge for the coming 12 month period. This is based onthe
terms setout inthe payment mechanism schedule ofthe contract.

Certaininformationis required in order to calculate the annual unitary charge including

= key dates — the service commencementdate and the unitary charge base date (i.e.
the date from whichindexationis to be applied)

= CPlindexationvalues — the value atthe base date and the value at review date

= basedate unitary charge values — the fixed and variable elements.

Once the indexation factor is determined, the annual unitary charge can be calculated
by adding the fixed and adjusted variable values.

At the requestofthe Department, the NDFA carried out reviews of the indexation
calculations submitted bythe respective PPP companies during 2012 for each of the
five PPP contracts.

=  For the three schools projects, the NDFA found that the indexation calculations
were correct.

=  Forthe Cork School of Music project, the NDFA noted an error resultinginan
overcharge of €38,600 to the Department. The Departmentreceived the
appropriate refund from the PPP companyin February 2013. The NDFA
subsequentlyreviewed the indexation calculations for 2011 and confirmed thatthe
error had not occurred in that year.

=  For the National Maritime College, the NDFA noted that a 'utilities margin'had been
inflated, which was not in accordance with the contract. It estimated thatthe
potential overcharge arising from the error would have amounted to about€4,800 a
year. Since the error was highlighted before the October 2012 invoice had been
issued, the PPP companywas able to adjustthe invoice accordingly. The
Departmentstated thatit is currently examining whether any refund is due in
respectof thisissue.

This examination found that the indexation reviews carried out by the NDFA were
calculated correctly and that the key information used was in accordance with thatset
downin the projectagreement.



1 The two most recent
PPP contracts (School
Bundles 1 and 2) include a
further 'reporting’
deduction which is applied
to the unitary charge if the
PPP company pay ment
mechanism report omits
details of an unav ailability
or service performance
deduction.
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Monitoring Service Performance

Deductions can be applied to the unitary charges payable ifthe PPP companyfails to
satisfyperformance standards as setoutin the contract.

The two main types of deductions common to all five contracts relate to unavailability
and service performance.1

= Unavailability— a deductionis applied ifan area does notmeetone or more of the
availability criteria set outinthe project agreement

=  Service performance —a deductionis applied ifthe PPP companyfails to meetthe
response time for arequired performance standard setoutin the project agreement
e.g. relating to cleaning, heating or caretaking.

Underthe terms of the contracts, PPP companies are obliged to reportfailures to meet
availability and service performance requirements when theyoccur.

Helpdesk Calls Logged

The PPP companies provide a help desk facility, through which individual schools and
colleges can submitservice requests.

Under the three school bundle projects, a total of around 5,000 calls were logged by the
fifteen schools during 2012. There was an average of around 470 calls per month
between Septemberand May, falling to around 250 per month during the June to
August holidayperiod.

The rate of reporting of issues varies considerablybetween the fifteen schools. The
highestnumber of calls reported to the helpdeskin 2012 from an individual school was
850, while the lowestwas just88.

Monthly Performance Reporting

PPP companies are also required to submit monthly performance reports outlining
activities over the previous month. The reports detail any failures to meetservice
standards, the measures taken by the PPP companyto address those service failures
and the level of related deductions proposed. Underthe service level agreementwith
the Department,the NDFA circulates the monthlyperformance reports to each school
principal, seeking confirmation thatall service failures are included and thatthe dates
for submission and completion of service requests are correct. On receiptof feedback
from schools, the NDFA ensures thatthe appropriate deduction (ifany) has been made
by the PPP companyregarding the next monthlyunitary charge payment.

The NDFA meets with the PPP companies on a monthlybasis to discuss the
performance monitoring reportand anyissues raised bythe individual schools. Any
outstanding issues relating to proposed deductions are also addressed atthese monthly
meetings.

The examination found several instances in 2012 where individual schools did not
respond to the requestfrom the NDFA seeking confirmation thatthe monthly
performance report produced by the PPP companywas complete and accurate.
Payments to the PPP companies were notdelayed inthese cases. In effect, non
response is treated as confirmation from the school thatthe monthlyperformance report
is correct.



1 The individual project
agreements specify the
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company costs which
would trigger a price
change to the unitary

charge.
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Deductions Applied

No deductions were made to unitary payments by the Departmentin respectof any of
the contracts priorto 2007. Figure 12.3 shows the deductions applied bythe
Departmentsince 2007.

Figure 12.3 Deductions applied to project unitary charges,to end 2012

Pilot  Firstschools Second schools National Cork School
schools bundle bundle Maritime of Music

bundle College
€000 €000 €000 €000 €000
2007 35 — —
2008 — — —
2009 — — —
2010 — 57 — —
2011 — 695 — — —
2012 15 67 153 — —

Source: The Department of Education and Skills
Note: [ Indicates that schools were not operational.

Up to the end of 2012, the total deductions inrespectofall PPP projects in operation
were justover €1 million, which represented about0.3% ofthe cumulative expenditure.
The deductions were in respect of both unavailabilityand service performance issues
postoccupancy. The Departmenthas stated that deductions in 2011 were mainlyas a
resultof the main contractor (Pierse Contracting Ltd) going out of business justprior to
the schools becoming operational with resultantunavailabilityof some services.

Benchmarking and Market Testing

Benchmarking and markettesting processes are used in PPP contracts to ensure that
the sponsoring authorityis continuing to receive value for money in respectof contract
services provided, over the life of the contract. Either the public or private partner can
enforce the testing processes.

The testing is primarilyfocused on the services provided by the facilities management
company. These services,commonlyreferred to as softservices, mayinclude catering,
cleaning, securityand waste managementservices.

Benchmarking is the process bywhich the PPP companycompares its own (or its
subcontractors’) charges for providing services to the current marketprice of equivalent
services. If the PPP companycharges are higherthan the benchmark prices, the public
body would receive a reduction in the unitary charge. The benchmarking process can
resultin an increase to the unitary charge where the PPP company charges are lower
than the currentmarket price level.!

Where public and private partners do not agree on the outcome of a benchmarking
process,the PPP contracts generallyallow for the parties to carry out a markettesting
exercise.
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Market testing involves the retendering by the PPP companyof the relevant services in
orderto testthe value for moneyof currentservices againstcompeting market
suppliers. Any increase or decrease in the costof such services following markettesting
should be reflected by an adjustmentin the unitary charge payable by the sponsoring
authority.

In all five educational PPP contracts, the options of benchmarking and markettesting
are available inthe fifth year of the operational stage and every five years thereafter.
Consequently,the Departmenthas had two opportunities to consider the potential for
savings to be delivered through benchmarking in relation to the pilotschools bundle and
one opportunity in relation to each of the CIT projects.

The examination found evidence that the Department had considered whether to invoke
the benchmarking provisions, as opportunities arose under each ofthe contracts, but
decided againstitin each case. However, there was no documentaryevidence of any
detailed analysis supporting those decisions. Such analysis would need to identify
current marketcosts for similar services and compare them to the charges for the
services provided by the PPP company.

Third Party Income

In all five projects, the State parties to the respective contracts can receive income from
third party use, catering or vending under the contract provisions.

In 2012, CIT received income totalling€44,000 in relation to the Cork School of Music.
This was the minimum income CIT could have received as it was the guaranteed
paymentlevel set outin the contract. CIT also received €20,100 as its guaranteed share
of third party use inrespectofthe National Maritime College.

The PPP contract for the National Maritime College provided for a further guaranteed
minimum annual income that CIT would receive from the PPP companyin relation to
catering and vending, regardless ofthe actual level of income generated. The level of
guaranteed annualincome (subjectto indexation) specified in the projectagreement
was €9,000 in the first contract year, risingin stages to €15,000 in the fifth contract year
and remaining atthat level thereafter.

At the end of 2008, the PPP companyserved notice to CIT that it was invoking the
benchmarking provisions underthe contractin relation to the catering and vending
senvices, as it was becoming loss-making for the PPP companyto provide the services.
In 2009, the Departmentand the PPP companyreached agreementthatthe PPP
companywould withdraw its requestto trigger the benchmarking of the catering
services in exchange for the cessation ofthat elementofthe guaranteed payments to
CIT.
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Conclusions and Recommendations
Contract Management Arrangements

PPP contracts are underpinned byproject agreements that are complexand detailed.
In order to manage the contracts effectively, the responsible staff need to fully
understand the contract provisions, including the output specifications and payment
mechanisms. Financial and technical skills are also required.

Within the NDFA, a multidisciplinaryteam is responsible for contractmanagementofthe
schools bundles. Skill sets available include financial analysis, projectmanagementand
engineering. The contractmanagementservices provided by the NDFA in respectof the
school bundles since October 2012 have proven to be effective.

The CIT also has significantskills and experience in relation to the managementof PPP
contracts. However, there is a risk of over-reliance on a single individual, as much of
CIT's capacity in this area is vested in the contract manager forthe two CIT projects.

The Department's Accounting Officer stated that its move in the course of 2012 to vest
responsibilityfor managementofexisting PPP schools contracts with the NDFA
represented a significantchange in the Department's approach. He indicated thatthe
Departmentintends to further avail of the NDFA's expertise through outsourcing
contract managementarrangements for future PPP schools. The Departmentis also
committed to exploring the potential for further NDFA involvement in contract
managementforthe CIT projects.

Payment Indexation

The NDFA identified errors in the indexation calculations submitted bythe respective
PPP companies in 2012 in respectofthe National Maritime College and Cork School of
Music projects.

Recommendation 12.1: All future annual indexation calculations submitted by
PPP companies should be forwarded to the NDFA for review.

Accounting Officer's Response: Agreed. This recommendationis alreadybeing
implemented. Arrangements are in place for the NDFA to review indexation
calculations.

Recommendation 12.2: In lightof the errors identified by the NDFA in respectof
indexation calculations for 2012, the Departmentshould satisfyitselfthat
calculations for prior years were correct and that no overpayments have been
made.

Accounting Officer's Response: Agreed. The Departmentwill pursue the
question ofthe NDFA conducting further sample checks forthe pre-2012 period
in respectof the pilotschools and third level colleges with a view to verifying the
accuracy of previouslyconducted internal checks.
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Monitoring Service Performance

Feedback from schools on service performance issues provides valuable information on
whether contracted services are being received. Several instances in 2012 were noted
where schools did notrespond to the requestfrom the NDFA to confirm that the monthly
performance reports prepared by PPP companies were complete and accurate.

Recommendation 12.3: The Departmentshould remind schools staff
responsible for monitoring service delivery of the importance of providing formal
feedback on the monthlyperformance monitoring reports to ensure that
contracted services are being delivered and that deductions, where appropriate,
are being applied.

Accounting Officer's Response: Agreed. The Departmentwill continue to
ensure thatrobustand effective systems are in place to monitor service
performance and will re-iterate to the schools involved the importance of
providing formal confirmation ofthe accuracy and completeness ofthe monthly
performance reports.

Benchmarking and Market Testing

Benchmarking provisionsin PPP contracts provide an opportunity to test at regular
intervals whether the price paid for contract services remains competitive. In the past,
this was not done by the Department. A benchmarking exercise requested bythe Courts
Service in 2011 resulted in an 8% reduction in the costs of certain services atthe
Criminal Courts complex.

Recommendation 12.4: As future opportunities arise, the Departmentshould
considerwhether savings could potentiallybe delivered by way of benchmarking
and markettesting and should documentthe reasons for proceeding, or not, as
appropriate.

Accounting Officer's Response: Agreed. The Departmentis acutely aware of
the option for benchmarking and will continue to keep the option under review
andto documentthe reasons for its decisions.
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Annex A Schools included under PPP Contracts

County

Cork
Monaghan
Cork
Sligo

Clare

Offaly
Laois
Laois

Offaly

Cork
Cork
Kildare
Limerick
Meath
Wicklow

Service
commencementdate

November 2002
December 2002
November 2002
November 2002
November 2002

October 2010
August 2010
July 2010
October 2010

July 2011
October 2011
October 2011

August 2011
October 2011
September 2011

PPP contract name/school name Location
Pilot schools bundle

1. Ballincollig Community School Ballincollig
2. Largy College Clones
3. Maria Immaculata Community College Dunmanw ay
4. St. Attracta’s Community School Tubbercurry
5. St. Caimin’s Community School Shannon
Firstschools bundle

1. Gallen Community School Ferbane
2. St Mary's CBS Portlaoise
3. Scoil Chriost Ri Portlaoise
4. Banagher College Banagher
Second schools bundle

1. Gaelscoil Bheanntrai® Bantry
2. Bantry Community College Bantry
3. Kildare Tow n Community School Kildare
4. Abbeyfeale Community College Abbeyfeale
5. Athboy Community School Athboy
6. Wicklow Tow n Community College Wicklow
Source: Department of Education and Skills, NDFA

Note: a Primary school. All others are post-primary .



